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1 The Honorable Donald P. Lay, Senior Circuit Judge, United States
Court of Appeals for the Eighth Circuit, sitting by designation.
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OPINION

McKEOWN, Circuit Judge:

This case requires us to address a threshold issue of con-
trolling law. We must determine what law governs a chal-
lenge to a final appraisal decision issued pursuant to a
commercial contract. Portland General Electric ("PGE") and
the United States Bank Trust National Association ("the
Trust") were parties to a lease agreement under which they
agreed that a qualified independent appraiser would be
appointed to determine the fair market value of two turbine
generators. Although the appraiser's valuation was to be con-
sidered final, the Trust was dissatisfied and challenged the
appraisal on multiple grounds. In response, PGE sought a
court order confirming the appraisal. The district court treated
the appraisal decision as an arbitration award, analyzed the
case under the Federal Arbitration Act ("FAA"), and con-
firmed the appraisal. Our decision in this case is governed by
Wasyl, Inc. v. First Boston Corp., 813 F.2d 1579 (9th Cir.
1987), where we held that because the FAA neither defines
arbitration nor spells out whether the term arbitration includes
appraisal, we look to state law. The contract at issue specifies
Oregon law as controlling and sets out an appraisal procedure.
Oregon courts treat appraisals under common law contract
principles rather than under the rubric of arbitration. We
therefore hold that Oregon law, not the FAA, governs review

                                8248
of the appraisal decision. Accordingly, we reverse and remand
this case for further proceedings.



FACTUAL AND PROCEDURAL BACKGROUND

In 1974, PGE and the Trust signed a lease agreement
whereby PGE leased two turbine generators for a term of 25
years.2 Upon the expiration of the 25-year term, PGE had the
option either to renew at the "fair market rental value," or pur-
chase the turbines at their "fair market sales value." The lease
set out a procedure for determining fair market value. In the
event the parties were unable to reach mutual agreement on
value, either party could petition the American Arbitration
Association ("AAA") to appoint an "independent qualified
equipment appraiser." The lease provided that"[a]ny
appraiser appointed pursuant to the foregoing procedure shall
be instructed to determine the fair market sales value or the
fair market rental value . . . within 30 days after his appoint-
ment and his determination shall be final." The agreement
was governed by Oregon law.

With the original lease set to expire on August 8, 1999,
PGE contacted the Trust in October 1998 to express its inter-
est in determining the fair market rental and sales values
under the appraisal procedure. The parties were unable to
agree on the values, prompting PGE to bring this declaratory
judgment action. PGE requested that the district court (1)
appoint an appraiser, and (2) provide the appointed appraiser
with detailed instructions that included a specific instruction
establishing the proper valuation method.3 
_________________________________________________________________
2 PGE also leased four turbines from two other trusts administered by
the Trust. The additional two trusts were parties to this action before the
district court but are not parties in this appeal.
3 The parties disagreed as to the appropriate valuation method required
by the lease and by Oregon law. PGE favored the"in the box" or "in
place" valuation method, which did not take into account transportion or
installation costs. The Trust, on the other hand, urged the "continued use"
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Prior to filing an answer, the Trust filed a "Demand for
Arbitration" and petitioned the AAA to appoint an appraiser.
The AAA initially contacted Earl Thorsfeldt, a licensed casu-
alty adjuster, but declined to appoint him because of Thor-
sfeldt's lack of business experience with power plants. Upon
referral from Thorsfeldt, the AAA appointed Keith Olds. The
Trust objected to Olds based on his qualifications and an
alleged conflict of interest, but the AAA stood by Olds'
appointment. Having made the requested appointment, the



AAA informed PGE and the Trust that the AAA had no fur-
ther authority in the matter and that all future administration
of the appraisal would occur through direct contact between
the parties and Olds.

The AAA's appointment of Olds rendered moot PGE's
request that the district court appoint an appraiser but not
PGE's request that the court issue appraisal instructions. PGE
asked the district court to issue the requested instructions and
the Trust responded by moving to dismiss or stay the action
pending completion of the appraisal. The district court, rely-
ing on our decision in Raytheon Co. v. Rheem Mfg. Co., 322
F.2d 173 (9th Cir. 1963), declined to issue the instructions on
the ground that the lease vested all decisions regarding the
valuation method and the appraisal in general with the
appraiser, not with the court. The court stayed the action
pending completion of the appraisal.

A formal appraisal for the Trust's two turbine units was
timely issued. The appraisal applied the "in use " valuation
method favored by PGE. Notably, the appraisal was drafted
on the letterhead of Thorsfeldt's company, "Commercial
_________________________________________________________________
or "in use" valuation method, which valued the turbines as installed and
in operation at the buyer's premises, and included the amount it would
otherwise cost to transport and install the unit elsewhere. The "continued
use" method generally results in a higher appraised value than the "in the
box" method.
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Equipment Appraiser," and listed Thorsfeldt as the "appointed
appraiser" and Olds as the "appointed associate consultant
with the firm of Commercial Equipment Appraisers, Inc."

Shortly after receiving the appraisal, the Trust filed a sup-
plemental answer setting forth four counterclaims for declara-
tory and injunctive relief. The claims essentially sought to
vacate the appraisal on grounds that in contravention of the
lease, the appraisal was not performed by the appointed
appraiser and that the appraiser acted fraudulently or engaged
in other misconduct in rendering the appraisal. Along with the
supplemental answer, the Trust served extensive discovery
requests on the appraisers, their associates, PGE, PGE's par-
ent company, and PGE's counsel in this matter, seeking any
and all information relating to the appraisal. PGE responded
by moving to dismiss the counterclaims for failure to state a



claim, for a protective order or alternatively a stay of discov-
ery under Fed. R. Civ. P. 26(c), for confirmation of the
appraisal decision under the FAA, and for a declaration that
the appraisal was binding upon the parties pursuant to the
terms of the lease.

After an oral hearing, the district court stayed discovery but
permitted the Trust to conduct one-hour depositions of both
Olds and Thorsfeldt on "the limited question of their roles in
conducting the appraisal." This limited discovery revealed
that around the time Olds was appointed by the AAA, he and
Thorsfeldt entered into a "joint venture" agreement pursuant
to which they agreed to share responsibilities for the appraisal
and split any fees and expenses 50/50.4  Olds testified that his
_________________________________________________________________
4 In his deposition, Olds described the events leading up to the joint ven-
ture agreement as follows:

Olds: Well, see, [Thorsfeldt] called me, as I stated before, and asked if
I would be interested in doing the appraisal, and I said yes, I'm
not familiar with, you know, with what the total appraisal process
was, but I told him I would certainly -- I would certainly be
there, and this was before I was appointed.
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role in the appraisal was primarily to gather information and
that Thorsfeldt's role was to bring to the appraisal his exper-
tise as an appraiser. Thorsfeldt similarly described their
respective roles: "The expertise and the fact data was primar-
ily produced by Mr. Olds, because he had the expertise in the
power company business, I did not . . . but I had the expertise
to guide according to the rules of arbitration when you're
doing an appraisal." Olds claimed that Thorsfeldt signed and
was listed as "the appointed appraiser" because Olds, who
was not a licensed appraiser, was concerned about legal liabil-
ity stemming from the appraisal. In opposing the confirmation
request, the Trust argued that Olds' delegation of authority
over the appraisal to Thorsfeldt was impermissible and vio-
lated the contract. The Trust also claimed that the appraisers
acted fraudulently and engaged in misconduct, including let-
ting PGE ghostwrite a significant portion of the appraisal.

After considering the information elicited during the depo-
sitions of Olds and Thorsfeldt, the district court analyzed the
pending motions under the FAA and concluded that the Trust
had not demonstrated clear evidence of impropriety. Having



determined that the FAA governed and that the only grounds
upon which the Trust could challenge the merits of the
appraisal were under the limited grounds set forth in the FAA,
the district court confirmed the appraisal and dismissed the
Trust's counterclaims for failure to state a claim upon which
relief could be granted. Reasoning that the strict rules of the
_________________________________________________________________
Q. Did you have an understanding with him that he would continue

to be involved after you were appointed?
Olds: Certainly.
Q. What was that understanding?
Olds: That we would do it as a partnership, do the appraisal, and he was

an experienced appraiser, well versed in writing appraisals and
formatting them and so forth, and he also had an office that we
could use and so forth, and there was no question in my mind that
I needed him, or we needed each other.
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FAA limit discovery, the court also granted PGE's motion for
a protective order as to the Trust's discovery requests.

DISCUSSION

The Trust argues on appeal that the district court erred in
confirming the appraisal under the FAA, dismissing its coun-
terclaims, and granting a protective order ending further dis-
covery. The Trust urges this Court to vacate the appraisal or,
in the alternative, to reverse and remand for additional discov-
ery relevant to its counterclaims. We review de novo a dis-
missal for failure to state a claim under Fed. R. Civ. P.
12(b)(6). Steckman v. Hart Brewing, Inc., 143 F.3d 1293,
1295 (9th Cir. 1998). We review the grant of a protective
order for an abuse of discretion. Zimmerman v. Bishop, 25
F.3d 784, 789 (9th Cir. 1994). Confirmation of an arbitration
award is reviewed de novo. First Options, Inc. v. Kaplan, 514
U.S. 938, 948 (1995).

Although the parties concentrate their arguments on
whether the appraisal should be vacated for the various rea-
sons advanced by the Trust, the primary issue we must
address is determining the governing law.5  The district court
treated the appraisal procedure as an agreement to arbitrate
and analyzed the issues under the FAA. We conclude this was
error and hold that Oregon law governs.

As a preliminary matter, PGE disputes whether this issue



was properly preserved because, during the early stages of
this proceeding, the Trust argued to the district court that the
FAA applied. PGE argues that, to the extent we find the dis-
trict court erred in analyzing the issues under the FAA, this
_________________________________________________________________
5 Given the procedural posture of this case, we do not have the authority
to vacate the appraisal at this juncture and on this record. The Trust never
asked the district court to vacate the appraisal, rather the issue has now
arisen in the context of our review of the district court's ruling on PGE's
motions to confirm the appraisal and to dismiss the Trust's counterclaims.
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was invited error on the Trust's part and should not be recon-
sidered on appeal. Cf. Deland v. Old Republic Ins. Co., 758
F.2d 1331, 1336-37 (9th Cir. 1985) ("one may not complain
on review of errors below for which he is responsible.")
(quoting Hudson v. Wylie, 242 F.2d 435, 448 (9th Cir. 1957)).
Having reviewed the entire record, however, we are of the
opinion that both parties argued at various stages in the pro-
ceeding that either the FAA or Oregon law applied. Indeed,
with respect to confirmation of the appraisal, the Trust urged
the district court to apply Oregon law. On appeal the Trust has
argued in the alternative, framing its position under both the
FAA and Oregon common law. The applicable question of
law was properly preserved and was not invited error.

The FAA governs any written provision in a "contract
evidencing a transaction involving commerce to settle by arbi-
tration a controversy thereafter arising out of such contract."
9 U.S.C. § 2. Curiously, the FAA does not define "arbitra-
tion." Is the appraisal procedure at issue here an agreement to
settle the valuation issue "by arbitration"? Arbitration and
appraisal are distinct methods of dispute resolution and it can-
not be assumed that because the FAA governs the former it
necessarily must apply to the latter.

Although the FAA does not provide any guidance on
definitions, it does direct us to the contract itself. The question
then is whether the contract calls for settlement of the dispute
"by arbitration." In Wasyl, we faced a similar issue. Wasyl,
813 F.2d at 1582. The parties' agreements, which were gov-
erned by California law, set forth an appraisal procedure to
determine the fair market value of partnership interests. Not-
ing that "[t]he [FAA] does not, however, define `arbitra-
tion,' " id. at 1582, we held that because California's
arbitration statute expressly defined an arbitration"agree-



ment" to include "agreements providing for valuations,
appraisals and similar proceedings," id. at 1582 (quoting Cal.
Civ. Proc. Code § 1280(a) (West 1982)), the FAA applied to
the appraisal decision in dispute. Oregon law is controlling
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under this contract and hence, under Wasyl, we must deter-
mine how Oregon treats appraisals relative to arbitrations.

Unlike California, Oregon's arbitration statute does not
define "arbitration" to include appraisals. See Or. Rev. Stat.
§ 36.110.6 Instead, Oregon courts have distinguished apprais-
als from arbitrations and have expressly held that appraisals
are not governed by Oregon's arbitration statute. Shepard &
Morse Lumber Co. v. Collins, 256 P.2d 500, 502-03 (Or.
1953); Budget Rent-A-Car v. Todd Inv. Co., 603 P.2d 1199,
1201-02 & n.4 (Or. Ct. App. 1979). This distinction stems
from the different treatment that Oregon courts historically
afforded appraisals versus arbitrations, grounded in the funda-
mental differences between the two forms of dispute resolu-
tion. See Shepard & Morse, 256 P.2d at 502-03. On the one
hand, arbitration agreements permit arbitrators to resolve
pending disputes between the parties and to determine ulti-
mate liability, generally through adversary hearings at which
evidence is admitted and the arbitrator plays a quasi-judicial
role. Such agreements were not enforced at common law on
the ground that they deprived the courts of jurisdiction to
resolve the controversy. See Budget Rent-A-Car , 603 P.2d at
1201. Appraisal agreements, on the other hand,

never encountered hostility at common law, because
they required only the submission of isolated issues
to an appraiser, and did not attempt to usurp the judi-
ciary's power to resolve the case as a whole.
Appraisal agreements, then, are typically limited to
ministerial determinations such as the ascertainment
of quality or quantity of items, the ascertainment of
loss or damage to property, or the ascertainment of
the value of property.

_________________________________________________________________
6 The Oregon statute defines the phrase "arbitration" to mean "arbitral
proceedings" but, like the FAA, does not provide a definition of what falls
within the scope of arbitration.
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Id. at 1200 (citations omitted). Although the common law rule



has been abrogated by Oregon's arbitration statute as to arbi-
trations, appraisals continue to be reviewed under common
law contract principles. Id. at 1201-02.

Under Oregon contract law, "[w]hen a contract clearly
expresses that a third person is to make final decisions
respecting specified matters, such agreement is enforceable."
Lincoln Constr., Inc. v. Thomas J. Parker & Assocs. Inc., 617
P.2d 606, 609 (Or. 1980). In enforcing the agreement, courts
determine whether the appraisal "strictly adhered to" the con-
tract. Id. If the appraisal failed to conform to the parties'
agreement, it is not binding as a matter of law. If the appraisal
was rendered in accord with the contract, it is final and bind-
ing upon the parties "absent a showing of fraud, bad faith, or
a failure to exercise honest judgment." Id. ; see also Valenti v.
Hopkins, 926 P.2d 813, 817-18 (Or. 1996).

In this case, the district court construed our decision in
Raytheon as holding as matter of law that a contractually
mandated appraisal is the equivalent of an arbitration subject
to the FAA. This is not the case. Raytheon stands for the prop-
osition that courts play a limited role in construing appraisal
agreements, serving only to enforce the parties' bargain, not
"to add gloss to the parties' own language." Raytheon, 322
F.2d at 182. Construing an appraisal agreement similar to the
provision at issue here, the Raytheon court held that the par-
ties bargained for an appraiser to determine the meaning of
"fair market sales value," and agreed to be bound, absent
fraud, by both that determination as well as the resulting
appraisal. Id. The Raytheon court's subsequent discussion of
the FAA and California's arbitration statute served to high-
light the similarity of its role in reviewing arbitration agree-
ments under these statutes and its role in reviewing appraisal
agreements. Contrary to the district court's construction, how-
ever, in Raytheon we did not apply the FAA to the appraisal
agreement, nor did we hold that appraisals are automatically
subject to the FAA. See id. at 182-83.
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Because the district court's decision to confirm the
appraisal and to dismiss the Trust's counterclaims 7 was predi-
cated on application of the FAA, including the confirmation
provisions of § 9, we reverse the declaratory judgment ruling
that the appraisal is binding and the dismissal of the counter-
claims. We remand these issues for reconsideration under the
applicable Oregon contract law. Finally, in light of our dispo-



sition, we need not address the issue of the protective order
regarding discovery. On remand we leave to the district
court's discretion the extent to which additional discovery
shall be permitted.

REVERSED AND REMANDED FOR FURTHER PRO-
CEEDINGS CONSISTENT WITH THIS OPINION.

_________________________________________________________________

TASHIMA, Circuit Judge, with whom LAY, Circuit Judge,*
joins, concurring:

I concur fully in Judge McKeown's majority opinion. I
write separately to express my doubts as to whether Wasyl,
Inc. v. First Boston Corp, 813 F.2d 1579 (9th Cir. 1987), by
which we are bound and which governs the disposition of this
case, was correctly decided.

By enacting the Federal Arbitration Act (FAA), "Congress
declared a national policy favoring arbitration." Southland
Corp. v. Keating, 465 U.S. 1, 10 (1984) (emphasis added).
See also Craft v. Campbell Soup Co., 177 F.3d 1083, 1090
_________________________________________________________________
7 We note that although the Trust's counterclaims were dismissed for
failure to state a claim, the district court considered evidence extrinsic to
the pleadings, such as the deposition testimony of Olds and Thorsfeldt and
the joint venture agreement which was produced for the first time during
the limited discovery, rendering the dismissal tantamount to a summary
judgment.
*The Honorable Donald P. Lay, Senior United States Circuit Judge for
the Eighth Circuit, sitting by designation.
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(9th Cir. 1999) (discussing the Act's legislative history and
recognizing that "the FAA was part of an effort to gain uni-
formity in the application of agreements to arbitrate sales and
commercial disputes") (emphasis added). As the majority
opinion correctly concludes, Wasyl accepted state law as
binding and as supplying the meaning of the term"arbitra-
tion" in the FAA. See Wasyl, 813 F.2d at 1582.

It seems counterintuitive to look to state law to define a
term in a federal statute on a subject as to which Congress has
declared the need for national uniformity. Yet, that is exactly
what Wasyl requires. This case illustrates the result of the



Wasyl rule -- a patchwork in which the FAA will mean one
thing in one state and something else in another. In California,
an "appraisal" is an "arbitration" under the FAA, but in Ore-
gon it is not. This does not appear to me to be the way in
which Congress intended that the FAA be interpreted. It is
one thing to look to state law as a guide in fashioning federal
common law; it is quite another to accept it as binding in
interpreting the meaning of federal law.

I believe that it is our obligation independently to define
"arbitration" under the FAA as best we can, as a matter of
federal law. See NLRB v. Natural Gas Util. Dist. , 402 U.S.
600, 603 (1971) ("In the absence of a plain indication to the
contrary, . . . it is to be assumed when Congress enacts a stat-
ute that it does not intend to make its application dependent
on state law.") (internal quotation marks and citations omit-
ted). I recognize, however, that, as a three judge panel, we are
bound by Wasyl. I suggest that, at some point in some case,
the court ought to rethink the patchwork created by Wasyl.

_________________________________________________________________

McKEOWN, Circuit Judge, special joinder in concurrence:

Although I am the author of the opinion, I join in Judge
Tashima's concurrence because I question the vitality of

                                8258
Wasyl, Inc. v. First Boston Corp., 813 F.2d 1579 (9th Cir.
1987). At issue is a question of statutory interpretation.
Whether this appraisal contract calls for an "arbitration"
within the scope of the FAA therefore strikes me as a question
of federal law. See Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 626 (1985) (holding courts
determine whether parties agreed to arbitration under FAA's
"substantive law of arbitrability") (quoting Moses H. Cone
Mem. Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24
(1983)).

                                8259


